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I. Proving Disability

! Medical Assessment and Proofs
! Occupational Demands to Consider
! Disability Requires Both Medical and 

Vocational Evaluation 
! Specific Contractual Definitions



Medical Issues 
! Motor Function

! Tremor, Balance, Coordination, Stiffness, 
Slow movement

! Sleep Disturbance, Fatigue
! Mental Impairment- Cognitive Decline, 

Depression
! Difficulty speaking
! Neurologic Changes- Numbness 
! Bowel/bladder problems



What evidence do I have?

! ALL Doctors’ Records 
! Attending Physician Statements
! Job Description
! Performance Reviews
! Personal Statement
! Journal of Symptoms
! Be aware of social media!

! If your friends can see what you post, so can the insurance company
! Statements from supervisor/co-worker/subordinates, caretaker, 

family and friends
! Social security award/claim file 
! Independent medical examination
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II. Disability Coverage

! Short term
! Long term
! Group policies – ERISA (federal law)
! Individual policies – Cal. Ins. Code (state 

law)
! Social Security disability
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Short Term Disability

! Short Term Disability provides benefits to a person for 
an initial period of disability
! California SDI - pays a percentage of salary once a 

doctor certifies to disability. Limited to 52 weeks and 
$1,540 per week (for 2022). Administered by EDD.

! Private employer “salary continuation” - pays salary for 
a set period of time

! Purchased Short Term Disability income coverage for a 
percentage of salary for a set period of time, usually 
90-180 days. These benefits are provided weekly and 
pay a varying percentage of a person’s salary 
depending on the policy.
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Group Long Term Disability

! Long Term Disability- a benefit provided to 
employees by employer
! Provides monthly income benefits to a person for a set period of 

time, often to age 65 or normal retirement age. These benefits 
pay a percentage of salary, typically pay 60%, 66 and 2/3% or 
50% of person’s salary less offsets (i.e., Cal. SDI, SSDI). 

! LTD is either based on a “self-funded” plan set up by the 
employer or underwritten by an insurance company who collects 
premiums for the coverage.

! LTD is usually covered by the Employee Retirement Income 
Security Act (ERISA) [Note: Does not apply to government or 
“church” employees]
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Private Individual Disability Insurance

! A disability policy purchased on your own, through an 
insurance agent.

! Provides a set monthly income benefit often independent of the 
actual loss of income due to disability

! Usually occupation specific

! Usually no offsets or limitations

! State Law governs (not ERISA)
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Social Security Disability

! Inability to engage in “any substantial 
gainful activity”

! Administered by SSA
! Provides cost-of-living increases
! Provides for Medicare after benefits paid 

for 24 months
! Freezes retirement benefit
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Employee Benefits – ERISA
! ERISA is a federal law that governs your rights
! Requires pre-litigation administrative appeal if benefits 

are denied
! Claimant is entitled to a copy of her claim records free of 

charge to review for the appeal.
! Once appeals have been exhausted, a lawsuit is the next 

step 
! Federal judges, not a jury decides the case
! Case generally decided on the paper record from the 

administrative appeal, so crucial to include all supporting 
evidence in the appeal
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Important Differences Between 
ERISA and Individual Coverage

ERISA Plans:
! Benefit based on set % of 

salary

! No individual underwriting

! No Jury

! Cheaper – and your employer 
may pay

! Offsets taken

! Remedies restricted

Individual Coverage:
" Specific $ per month

" Individually medically 
underwritten

" More expensive and individual 
pays the premium

" No Offsets

" Bad faith remedies, including 
possible punitive damages 
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III. Important Considerations 

! Specific Policy Terms

! Limitations of Coverage

! Traps To Watch Out For
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#1  Know  Your Policy

Read Your Plan or Policy
! Without it, you don’t know the rules.
! If you don’t have your policy, ask for it 

from your employer or insurance company 
– IN WRITING – CERTIFIED MAIL, RETURN RECEIPT 
REQUESTED or OVERNIGHT DELIVERY, SIGNATURE 
REQUIRED
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#2 Occupation Definition Changes

“Own occupation” - Typically, you will be required 
to prove that you are not capable of performing 
the material duties of your occupation due to 
your impairments. 

“Any occupation” - Usually, after a period of time 
(24 months is common) you will have to show 
there are no occupations you can do based upon 
your education, training and work experience.

# “Reasonable Continuity” in  California
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Common Exclusions & Limitations That 
Impact PD Patients

! “Self-Reported” Symptoms

! Mental and Nervous Conditions

! “Objective Evidence” requirements
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#3 Mental Symptoms

Often, the plan will place a limitation on the 
amount of time a claim will be paid for mental 
and nervous impairments and any condition 
which is not “objectively” verifiable. 

Sample Limitation language: 
“Disabilities, due to a sickness or injury, which 
are primarily based on self-reported 
symptoms, and disabilities due to mental 
illness, alcoholism or drug abuse, have a 
limited pay period up to 24 months.”

16



The Way Mental & Nervous Limitations 
Should Work

! The current test in the state of California is whether 
the cause, not the symptoms, of the condition 
causing the disability are physical or mental. 
! For example, a diagnosis of Parkinson’s disease would not be 

considered a mental illness. 
! If this condition caused the mental illness then the disability 

would not fall under the limitation, even if the physical condition 
was not disabling.  

! So, if the claimant was unable to work due to 
depression resulting from Parkinson’s disease, but 
not from the physical limitations of the Parkinson’s 
disease, the mental illness limitation could not be 
applied.
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#4 Self-Reported Symptoms

Sample definition for “self-reported symptoms” :
! “Self-Reported Symptoms” means the 

manifestations of your condition which you tell 
your physician, that are not verifiable using 
tests, procedures or clinical examinations 
standardly accepted in the practice of medicine. 
Examples of self-reported symptoms include, but 
are not limited to headaches, pain, fatigue, 
stiffness, soreness, ringing in ears, dizziness, 
numbness and loss of energy.
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#5 Objective Evidence
Provision under the “proof” that a claimant must supply 
may include requirement to provide  “objective 
evidence” of your condition or disability

Sample Language:  The following items, supplied at Your
expense, must be a part of Your proof of loss.  Failure to 
do so may delay, suspend or terminate Your benefits: 
(and then listed as one of the “items” you are required 
to submit would be the following) --

Objective medical findings which support Your 
Disability. Objective medical findings include but are 
not limited to tests, procedures, or clinical 
examinations commonly accepted in the 
practice of medicine, for Your disabling condition(s).
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#6 Insurance Medical Examinations

! Bring a friend/family member

! Take notes of the examination - contemporaneous

! Expect to be surveilled on the day of the exam, and 

possibly the days immediately prior and following.

! Bring records with you and give them to the doctor 

! Get copy of report from insurer or ask that report be 

sent to treating doctor 

! Warn treating doctor of “doc-to-doc” call 
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# 7 Communication with the insurer

! Limit any phone calls to the insurance company
! Take detailed notes

! Send everything in writing (with confirmed 
receipt) – fax and email are OK

! Keep copies
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#8 Denied Claim Details

! There are two critical things to know 
about ERISA appeals

1. The insured is entitled to a copy of the claim file –
sometimes called the “administrative record” –
before the appeal is decided

2. You need to make a complete record of supporting 
evidence in the appeal process because you likely 
will not be able to add new evidence in court.
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PLAN DISCRETION:  
THE FOX GUARDING THE HEN HOUSE

! Many plans/policies provide that the entity deciding whether 
to pay claims has the “discretionary authority” to construe 
and interpret the Plan and determine eligibility for benefits. 
This only applies to self-funded plans in CA because CA does 
not permit “discretionary authority” clauses in insurance 
policies.

! This means that the court will give deference to the decision 
of the Plan or insurer – the decision DOES NOT HAVE TO BE 
RIGHT, IT ONLY HAS TO BE “REASONABLE”

! BUT when the same entity is deciding whether to pay claims, 
and is paying approved claims, the Supreme Court says there 
is an “inherent” or “structural” conflict (Metropolitan Life Ins. Co. v. 
Glenn, 128 S.Ct. 2343 (2008)) 
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#9 The Appeal

One and only chance to supplement the evidence supporting 
disability in the insurer’s claim file.
Crucial to submit extensive documentation to support claim.
Consider second opinion from specialist, neuropsychological 
evaluation, vocational evaluation.

! YOU NEED AN ATTORNEY WITH 
EXPERIENCE IN LITIGATING LTD CLAIMS 
TO PREPARE THE ADMINISTRATIVE 
APPEAL ON YOUR BEHALF.
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